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On May 1, 2025, the LS. Environmental Protection Agency (EFA) published a Fagt Sheet and
Freguently Asked Questions (FAG) as well as a companion press ralease dlarifying when stationary

emergency backup generators may operate in nonamergency situations. While the guidance is
nonbinding, it incdicates a flexible approach that could have implications for companies, such as data
centers, considering or already enrclled in certain demand response programs,

Regulatory Background

Under Clean Air Act regulations, EPA allows certain classes of stationary internal combustion engines
to operate without an hourly limit for emergency situations but with a 100-hour annual fimit for
nonemergency situations.! A nonemergency situation includes demand response as part of 8 financial
agreament with a third party.? These agraements enable operators to seek reimbursement for
financial costs associated with nonemergency demand response uses. Under EPA regulations, backup
angines may be operated pursuant to these agreements for up to 50 hours a year — which counts
toward the broader 100-hour nonemergency limit ~- provided that five conditions are met:

&

The engine is dispatched by the local balancing authority or local transmission and distribution

system operator.
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The dispatch is intended to mitigate local transmission and/or distribution limitations to avoid the
interruption of local power supply

¢ The dispaich follows reliability and safety protocols that adhere to specific standards or

guidelines,

e The power is provided only to the facility itself or to support the local transmission and

distribution system.
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¢ The owner or operator keeps acdequate records,

The regulations do not provide a definition '?::}r ’che tarm "local balancing authority” or “local U
transmission and distribution system oper vor do they detine “emergency” with particularity.

Kay Takeaways

Many businesses — including data centers and other energy-intensive facilities — have faced

challenges in c’e;ermmmg whether and how they might operate backup engines under these demand
response agreements without jeopardizing their "emergency” status under Clean Air Act regulations.
EPA's recent Fact Sheet and FAQ, which refer to an earlisr latter EPA sent fo an energy company,
clarify two kay peints:

» Logal baianciﬂg aut%’mﬁ‘tim get added flaxibility. Local balancing authorities may require
r“u::tommfs to reduce demand by starting up their backup generators pursuant to demand
response dgreementﬁ By requiring customers to ganerate their own power for short period of
o av

times, local balancing authorities may be aﬂl" curi load shedding.

» Expanded view of “imminent” grid emergendies, The new guidance finds that an Energy
Emergency Alert Level 1 event — when grid reserves fall below prescribed thrasholds —— may
suftice for triggering an emargency dermand response if escalation to Level 2 is "imminent
without further action.” This effectively relaxes the bar for demonstrating the occurrence of an
emergency situation.

The press release notes that EPA is “evaluating more substantive changes” to the undarlying
regulations. While timing and scope remain uncertain, stakeholders should monitor for a new
rulemaking that could further expand or restrict permissible activities.

EPA's Fact Sheet and FAQ mark a shift for data centers, utllities, and environmental compliance teams
navigatinq the intersection of grid reliability and air-quality standards. By confirming the permissible

se of emergency generators and endorsing compensated demand response programs, EPA has
c!arm d the applicability of these regulations for industries facing surging power dermands from
electrification and artificial intelligence. Notably, EPA's Fact Sheet and FAQ cite the Trump
administration’s goal to “ensure ["‘tha't tha] U.S. is the Al capital of the world” as well as Executive
Order 14156 ("Declaring a National Energy Emergency”), underscoring the national s?gnificzame of
these changes. As the regulatory landscape evolves, businesses shoula assess their compliance
strategies and operational protocols 1o ensure uninterrupted operations.

Law clerk Leena Dar* contributed to this Sidley Update.
*not admitted to practice
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FACT SHEET AND FREQUENTLY ASKED QUESTIONS
Use of Backup Generators to Maintain the Reliability of the Flectric Grid

INTRODUCTIIN

May 1, 2025: On February 4, 2025, U.S. Environmantal Protection Agency (EPA) Administrator
Lee Zeldin announced the Agency’s Powering the Great American Comeback inltiative, to
achieve the Agency’s mission while energizing the greatness of the American economy. This
plan outlines the Agency’s priorities under the leadership of President Trump and Administrator
Zeldin. The Powering the Great American Comeback initiative conslsts of five pillars that gulde
the EPA’s work ovet the first 100 days and beyond. This document highlights regulatory
provisions that help to achieve two of these pillars: Pillar 2, Restore American Energy
Dominance and Pillar 4, Make the Unitad States the Artificial intelligence Capital of the World.
These pillars prioritize pursuing energy independence and energy dominance to cut energy
costs for Americans and ensure the United States becomes the Al capital of the world.

In addition to the Powering the Great American Comeback initiative, these regulatory provisions
address the priorities outlined in Executive Order 14156 Declaring a National Energy
Emergency (90 FR 8433; January 28, 2025). The Executive Order states that an affordable and
reliable supply of energy and the integrity of the United States' electrical grid are fundamental
to the nation’s national and economic security. Sighificant load growth is expected from
increased demand from manufacturing and data centers. Many electric system planners and
operators use demand response programs as valuable resource options for balancing electricity
supply and demand. Dermand response programs can reduce the need to construct new
generation by lowering the peak grid demand for energy. The EPA has recognized the
importance of using backup generators powered by staticnary reciprocating internal
comhbustion engines (RICE) as a resource to maintain the reliability of the electric grid; this

importance will flilkely increase in the coming years due to the forecasted significant load growth.

What are the regulatory provisions that help achieve those two pillars?

The EPA's emission standards for stationary engines inciude provisions specifying situations
under which emergency engines can be aperated for up to 50 hours per year to prevent the
interruption of power supply in a local area. The regulations containing those provisions are:
o Mational Emission Standards for Hazardous Air Pollutants (NESHAP) for Stationary
Reciprocating internal Combustion Engines {40 CFR part 63 subpart 22722);
»  Standards of Parformance for Staticnary Compression ignition Internal Combustion
Engines (40 CFR part 60 subpart [}, and
« Standards of Performance for Stationary Spari ignition Internal Combustion Engines {40
CFR part 60 subpart 1)),




Spacifically, the regulatory provisions® state that emergency engines can operate for up fo 50
hours per year in non-emergency situations to supply power as part of a financial arrangement
with another entity if all of the following conditions are met:

o The engine is dispatched by the local balancing authority or local transmission and
distribution system operator.

s The dispatch is intended to mitigate local transmission and/or distribution limitations so
as to avert potential voltage cotlapse or line overloads that could lead to the interruption
of power supply in a local area or region.

» The dispatch follows reliability, emergency operation, or similar protocols that follow
specific North American Eleciric Reliability Corporation {NERC), regional, state, public
utility commission or local standards or guidelines.

o The power is provided only to the facility itself or to support the focal transmission and
distribution system.

s The owner or operator identifies and records the entity that dispatches the engine and
the spacific NERC, regional, state, public utility commission, or local standards or
guidalines that are being followed for dispatching the engine. The local balancing
authority or local transmission and distribution system operator may keep these records
on behalf of the engine owner or operator.

What is an example of how the 50-hour provisions could be used to malntain electric
reliability?

A recent regulatory interpretation requested by Duke Energy provides an example of how a local
halancing authority or local transmisslon and distribution system operator could use backup
generators to maintain electric reliability in accordance with these provisions. Duke Energy
stated that their new PowerShare Mandatory 50 demand response program serves an
important role in maintaining reliability during this time of significant new and expanding load
from manufacturing, electric transportation, data centers, and advanced cloud computing and
blockchain operations. As the local balancing authority, Duke Energy Is able to dispatch
generators enrolled in the program to mitigate imminent local energy emergencies and
Hmitations on local transmission and/or distribution reliability equipment to avert voltage
collapse and power supply interruptions. This prevents the need for rotating load shed, which
would create local disturbances that could result in the use of all generators in an affectad area.
To access the letter from EPA granting a regulatory interpretation for Duke Energy’s PowerShare
Mandatory 50 demand response program and additional information or to ask questions
regarding the EPA’s regulations for stationary engines, please visit

hrtps/ fwosw.eoa. gov/stationary-angines.

Seas 40 CFR 63.6640(f}{4)(iD), 40 CFR 60.4241(f)(3)(1), 40 CFR 60.4243(d)}{3)(i). Note the subpart
7777 requirements only apply to engines located at area sources of hazardous alr pollutants.
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